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It’s a bitter story about sweets.
Dippin’ Dots, Inc., the maker of f lash-frozen 

beads of ice cream ubiquitous at shopping malls and 
amusement parks across the country, filed for Chapter 11 
this past November. The move allowed the company and 
founder and president Curt Jones to stall their bank lend-
ers from foreclosing on $11 million in debt—but only for 
a time. The company’s reorganization plan calls for a po-
tential auction of its assets this May. In the process, Jones 
could lose control of the company he founded and built—
the company that landed him on a 2005 episode of Oprah 
Winfrey’s show titled “Quirky Ways People Have Gotten 
Rich.” (“The company profited a cool $36 million last 
year,” Winfrey said.)

Tom Mosey, who started a competing ice cream brand 
called Frosty Bites and now runs one called Mini Melts, 
says that rumors had been swirling for a couple of years 
about troubles at Dippin’ Dots, which is based in Paducah, 
Kentucky. The reasons for the company’s problems were 
numerous: record dairy prices, price spikes in both fuel for 
shipping and the liquid nitrogen needed to make the prod-
uct, and a drop in foot traffic during the recession in the 
places where Dippin’ Dots is sold.

But most of the postmortems for Dippin’ Dots glossed 
over one large contributing factor: a disastrous decade-
plus of litigation over the company’s intellectual property. 
Jones spent millions attempting to enforce his patent for 
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Curt Jones faces a  
potential bankruptcy 
auction this spring 
in which he could 
lose control of  
Dippin’ Dots,  
his quirky ice 
cream company.  
The company’s  
unsuccessful patent 
litigation strategy  
is at least partly  
to blame.
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the method to make Dippin’ Dots in ac-
tions against Mosey and former Dippin’ 
Dots dealers who joined together to sell a 
competing product called Frosty Bites. A 
federal judge, however, ultimately found 
in 2003 that the competitors did not in-
fringe Jones’s patent. Even more damag-
ing, a Texas jury subsequently found that 
Jones‘s patent was invalid because he had 
failed to disclose $850 in sales of an early 
version of Dippin’ Dots that predated his 
patent application by more than a year. 
(Under the “on sale bar” rule of the pat-
ent code, an inventor must file an applica-
tion within one year of the initial sale of 
his invention.) Posttrial, things got even 
worse. The trial judge found the patent 

unenforceable and the case exceptional, 
and ordered Jones and his company to pay 
their opponents’ legal bills.

Attempts to reach Jones through his 
lawyers and a company spokesperson 
were unsuccessful. But he has publicly 
called the litigation one of the biggest mis-
takes he has made in business. In a 2010 
interview with USA Today, he spoke can-
didly about the litigation’s impact on his 
company. “I always believed in the patent 
system and thought it would protect us. 
But we spent 12 years in court, and we 
had three different judges,” Jones said. He 
pointed in particular to the preapplication 
sales, which he said “came back to haunt 

me later.” Said Jones: “That $850 in sales 
cost me about $10 million in legal fees—
and then we lost our patent.”

Dippin’ Dots entered bankruptcy pro-
ceedings with debts to Regions Bank that 
mirrored its legal expenses. In a classic bet-
the-company case, Dippin’ Dots placed a 
wager on a bad patent. Even if you have 
the best patent lawyers in the world fight-
ing for you in litigation, prior mistakes in 
patent prosecution can’t be undone.

THE DIPPIn’ DoTS SToRy IS A  
classic entrepreneurs’ tale. The idea for the 
product—tiny beads of ice cream that are 
flash frozen using liquid nitrogen—came 
to Curt Jones while he was working as a 

microbiologist for an animal feed manu-
facturer in Lexington, Kentucky. (Jones 
has spoken extensively in court and in the 
press about the company’s founding.) In 
that earlier job, Jones used flash-freezing 
techniques to preserve feed ingredients. 
Using liquid nitrogen to freeze things pro-
duced small ice crystals that, in turn, were 
less likely to damage cells of beneficial 
bacteria he was adding to feed. Jones, an 
ice cream enthusiast, thought that small-
er crystals could produce creamier ice 
cream, so he tried freezing a homemade 
mix with liquid nitrogen from work. At 
first he served the pellets that resulted to 
family, friends, and coworkers.

But before long the hobby became 
a business idea. In July 1987 he set up a 
stand to produce, sample, and sell his ice 
cream at the Festival Market shops in Lex-
ington. He racked up sales of about $850 at 
this pop-up stand. In March 1989—more 
than a year later—Jones filed for a patent 
on his method of making the product he 
would call Dippin’ Dots. For legal advice 
he tapped Warren Schickli, a patent law-
yer at a small firm in Lexington. A patent 
examiner initially rejected Jones’s applica-
tion, ruling that its claims were obvious 
in light of prior art on flash-freezing food 
products. After a board of appeals upheld 
the examiner’s finding, Jones and Schickli 
amended the application to include an ad-
ditional step to serve the little beads of ice 
cream in a free-flowing state. Rather than 
clumping together, the beads could be eas-
ily poured from container to container, 
and from a cup to a customer’s mouth.

The patent examiner initially rejected 
that amended application for being ob-
vious as well. But commercial success 
can sometimes overcome an examiner’s 
determination of obviousness. Dippin’ 
Dots, which by this time was being sold 
in the opryland theme park in nashville, 
was starting to show commercial prom-
ise. Rather than appealing the rejection, 
Jones filed an affidavit arguing that there 
was a market for his product. In response 
to the commercial success argument, the 
examiner agreed to issue the patent—
titled “Method of preparing and storing 
a free-flowing, frozen alimentary dairy 
product”—in 1992.

Patent in hand, Jones continued ex-
panding the Dippin’ Dots brand across the 

Early sales of $850 later “cost me about  
$10 million in legal fees,” Jones has said. 
“And then we lost our patent.”

COLD REALITY

July 1987  
Curt Jones sells about 
$850 worth of ice cream 
at a Kentucky shopping 
center. 

March 1989 
Jones applies for a 
patent for his method to 
make flash-frozen ice 
cream, which he sells 

under the 
Dippin’ Dots 
brand name.

November 1991 
In a declaration to the 
patent office, Jones says 
that his method is the 
first “to allow serving of a 
completely free-flowing 
frozen alimentary dairy 

product for direct con-
sumption by consumers,” 
but he doesn’t mention the 
July 1987 sales.

June 1992 
The patent office issues 
the patent after Jones 
demonstrates the commer-
cial success of his product.

July 1996 
Jones sues Thomas 
Mosey, the maker of a com-

peting product, for patent 
infringement.

March–July 2000 
Jones sues former Dippin’ 
Dots distributors when 
they team up with Mosey 
to produce Frosty Bites.

December 2000 
The Frosty Bites suits 
are consolidated before 

Judge Thomas Thrash, Jr., 
in Atlanta. 

March 2003 
On summary judgment, 
Judge Thrash finds that 
Frosty Bites does not 
infringe Jones’s patent. 

October 2003 
The Frosty Bites defen-
dants win a Texas jury trial 
in which the Dippin’ Dots 
patent is found invalid. 

Frozen in Time
The long saga of the Dippin’ Dots litigation.
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country. Accounts thrived in sports stadiums, 
amusement parks, shopping malls, and other 
places where the convenience of being able to 
scoop the ice cream quickly helped keep the 
lines of customers moving. In both 1996 and 
1997 Dippin’ Dots made Inc. magazine’s list 
of the top 500 fastest-growing companies in 
the United States.

En t Er tom moSEy, w ho SAw  
business potential after he tried Dippin’ Dots 
at a Dallas mall in the early nineties. having 
already made a fortune in publishing and real 
estate, mosey wrote to Dippin’ Dots about 
doing business together, but received a pro 
forma response asking for his resume. mosey 
says he took that as an indication that Dip-
pin’ Dots didn’t want to partner with him. 
he researched Jones’s patent specifically and 
the process for making flash-frozen ice cream 
in general. After setting up a manufacturing 
plant in Dallas, he began selling a competing 
product in march 1996. Jones and Dippin’ 
Dots sued mosey and his company in Dal-
las federal court for patent infringement four 
months later. In march 1997 Dallas federal 
district court judge Joe Kendall granted a pre-
liminary injunction that enjoined mosey from 
making and marketing “any ice cream bead 
product which is manufactured and served 
according to the steps” in the Jones patent.

the injunction and pending litigation con-
vinced mosey to spend a few years concentrat-
ing on his business abroad. But when a group 
of Dippin’ Dots dealers became disgruntled 
with the company’s new franchising agree-
ment around the year 2000, they sought out 
mosey. Vic Bauer, a Dippin’ Dots distributor 
who handled accounts in yankee Stadium, 
Shea Stadium, and other new york venues, 

They also win on anti-
trust counterclaims,  
but win no damages.

June 2004 
Judge Thrash rules 
that Jones committed 
inequitable conduct in 
obtaining his patent, 
which is unenforceable.

February 2007 
The Federal Circuit  
affirms that the patent 

is invalid and unen-
forceable. The court 
denies Dippin’ Dots’s 
second appeal in  
November 2008.

November 2011 
Dippin’ Dots files for 
bankruptcy while  
Mosey’s new brand, 
Mini Melts, thrives.

Dippin’ Dots founder 

Curt Jones poses with 

his product line.
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was a leader in the group. “We decided 
that if Curt Jones and Dippin’ Dots were 
not going to give in [on the changes to the 
franchise agreement], we would look for 
an alternative product,” Bauer says.

Mosey teamed with Bauer and the 
other distributors to start a competing 
brand—Frosty Bites. Mosey and his com-
pany would manufacture a new ice cream 
product in such a way to avoid infringing 
the Dippin’ Dots patent, and the former 
Dots dealers would market it. A group of 
eight dealers closed one night as Dippin’ 
Dots locations and opened the next day 
selling Frosty Bites. The move sparked 
a spate of lawsuits across the country by 

Dippin’ Dots, alleging patent infringe-
ment by Bauer, the other dealers, and 
Mosey’s company. (Dippin’ Dots also 
brought claims under trade secrets, trade 
dress, and trademark law.) In 2000 the 
cases were consolidated for pretrial mo-
tions and discovery in a multidistrict liti-
gation under Atlanta federal district court 
judge Thomas Thrash, Jr.

In MArCh 2003 The lITIgATIon 
turned heavily in favor of the Frosty Bites 
defendants. on summary judgment, 
Judge Thrash ruled that Frosty Bites did 
not infringe the Jones patent. In contrast 
to the Dippin’ Dots method, where the 
ice cream solution would “fall in drops” 
into the freezing chamber, the Frosty 
Bites process “drip[ped] and stream[ed]” 
the mix. Judge Thrash also said the mix 
of beads and irregularly shaped bits that 
resulted from the Frosty Bites process did 
not violate Jones’s patent, which was lim-
ited to making “beads of ice cream.”

Through the litigation, Judge Thrash 
encouraged the sides to hash out their 
differences, but multiple rounds of medi-
ation yielded no settlement. “every time I 
met with Curt, [I said], ‘Curt, let’s settle 
this,’” Bauer says. “he came back and 
said, ‘My attorneys have told me we have 
nothing to worry about. We will prevail.’”  
Bauer continues, “I kept telling him, 
‘Curt, you’re going to lose—you’ve got a 
problem with your patent.’ ” Bauer was 
right. Jones’s patent was going to come 

undone because of prior art—his own.
Judge Thrash, sitting by designation 

in Dallas federal district court, oversaw 
an eight-day trial in october 2003 to de-
termine whether the Dippin’ Dots patent 
was valid and enforceable. The trial also 
covered antitrust counterclaims filed by 
the Frosty Bites defendants. Jones was rep-
resented at trial by a group of small-firm 
lawyers from Texas and Kentucky led by 
former georgia attorney general Michael 
Bowers. Mosey turned to robert oake, Jr., 
a solo practitioner from the Dallas suburb 
of Allen, and to Texas patent lawyer ru-
dolf Siegesmund, while Bauer was repre-
sented by a team from Alston & Bird.

Mosey’s lawyers went after Jones with 
his own words. When Jones won his ini-
tial injunction against Mosey in 1997, only 
49 pages of his 576-page inventor’s note-
book had been handed over during discov-
ery, and none of those pages disclosed the 
Festival Market sales. But Mosey’s lawyers 
got the rest of the notebook in early 1999, 
and through its contents they discovered 
that Jones’s very first sales predated his 
patent application by more than a year. 

In particular, oake pressed both Jones 
and Schickli, Jones’s original patent lawyer, 
on statements they made when trying to 
get the Dippin’ Dots patent approved. In 
a november 1991 declaration to the pat-
ent office, Jones stated that the method he 
used to make his product in March 1988 
was “the first method to allow serving of 
a completely free-flowing frozen alimen-
tary dairy product for direct consump-
tion by consumers” (emphasis added). At 
trial, Jones tried to explain why he hadn’t 
disclosed the 1987 Festival Market sales 
to the patent office. he testified that he 
had used only the first three steps of the 
six-step Dippin’ Dot patent in his Festival 
Market experiment, plus he thought those 
sales were irrelevant to patentability.

Jones’s testimony shows that he had 
a difficult time keeping the technical is-
sues at the heart of the case separate from 
his personal feelings about his opponents. 
“The way I say it to myself, if everything 
was so obvious, you know, why didn’t 
someone else do it at the time?” Jones said 

on cross-examination from oake. “I never 
heard the term ‘patent invalidity’ back 
during the time they were actually in-
fringing my patent,” Jones said. “So when 
you mention Mosey and [his business 
partner] in the same term of, you know, 
patent terms like invalidity and obvious-
ness and things like that, it just—I guess I 
can’t concentrate at that point.”

Schickli, for his part, testified that the 
Festival Market sales were experimental 
since the production process used there 
could not be feasibly commercially ex-
ploited. he also testified that the Festival 
Market ice cream was not sold for “direct 
consumption,” because it was too cold to 
eat when first given to consumers. (It was 
so cold that Jones told customers to wait 
until it stopped smoking to eat it.)

But the jurors disagreed with Jones 
and Schickli. They found that the product 
sold at the Festival Market should have 
been considered prior art during the pros-
ecution of Jones’s patent. The jury found 
the patent invalid because of obvious-
ness, and concluded that it was obtained 
through material misrepresentations or 
omissions to the patent office. They also 
found for the Frosty Bites defendants on 
their antitrust counterclaims, but award-
ed no damages.

Jones’s loss was soon compounded. In 
June 2004 Judge Thrash found that in 
light of the Festival Market sales, Jones’s 
november 1991 declaration to the patent 
office was “absolutely, unequivocally, and 
unquestionably false.” Judge Thrash add-
ed that Jones’s trial testimony concerning 
“damaging entries in his notebooks was 
evasive and displayed a lack of candor.” 
Therefore, the judge decided, the Dippin’ 
Dots patent was unenforceable. What’s 
more, Judge Thrash upheld the jury’s 
findings on the defendants’ antitrust 
claims and awarded them attorneys’ fees.

JoneS FounD no reverSAl oF 
fortune at the u.S. Court of Appeals for 
the Federal Circuit. (Sutherland Asbill & 
Brennan partner Daniel Warren argued 
for Jones, while oake again represented 
Mosey, and Alston & Bird’s Keith Broyles 
argued for Bauer.) In the Federal Circuit’s 
February 2007 decision, the Festival Mar-
ket sales once again featured prominently. 
“While [Dippin’ Dots] wholly neglected 
to disclose the Festival Market sales to 
the PTo, it enthusiastically touted the 
sales made after the critical date as evi-

Competitor Vic Bauer says, “I kept telling 
him, ‘Curt, you’re going to lose—you’ve got 
a problem with your patent’.”

COLD REALITY
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dence of the commercial appeal of its pro-
cess,” Judge Arthur Gajarsa wrote for the 
unanimous three-judge panel. Although 
the panel disagreed with Judge Thrash’s 
finding that Jones and Schickli had dem-
onstrated a “high nature” of intent to de-
ceive the patent office, the circuit judges 
found that “in light of the high materiality 
of the nondisclosure, inequitable conduct 
can still be found here.” The Federal Cir-
cuit affirmed that the patent was unen-
forceable, but overturned the jury’s find-
ing on the antitrust claims and nixed the 
fee award that Judge Thrash had granted. 
Still, the panel remanded the case to the 
trial court to consider whether an addi-
tional fee award was available under the 
patent law.

With the case back before him in 
October 2007, Judge Thrash said that 
the conduct by Dippin’ Dots during the 
patent prosecution was “egregious,” “in-
appropriate,” and “outrageous enough to 
warrant attorney fees.” Dippin’ Dots’s 
second trip to the Federal Circuit was 
even less successful than its first. Just two 
days after oral arguments in November 
2008, a three-judge panel upheld Judge 
Thrash’s ruling with a simple one word 
judgment: “Affirmed.” The grand total 
that Jones and Dippin’ Dots owed their 
rivals for attorneys’ fees tallied more than 
$4.5 million.

Reached this past December after 
Jones filed for bankruptcy, Mosey struck a 
conciliatory tone. “Personally, I don’t like 
to see anybody suffer or go through some-
thing like a bankruptcy,” Mosey says. “I’m 
not tritely saying I wish it didn’t happen to 
him. He had a good product, and he had a 
good business, and he had a good business 

model.” Still, Mosey 
says that Dippin’ Dots 
had sought to have 
him held liable for $70 
million in damages in 
the initial complaint. 
“Jones came after me 
and didn’t give me any 
ability to back down,” 
Mosey says.

Former Dippin’ Dots distr ibutor 
Bauer (who has since gone on to take the 
Crumbs chain of cupcake shops pub-
lic) has harsher words for Jones. Bauer 
says the suits Jones filed against many 
of Jones’s fellow distributors effectively 
pushed them out of business. And be-
cause Bauer was unable to bankroll their 

cases, he lost some longtime friends. “I 
have no remorse with what’s going on 
with [Jones],” Bauer says. “Everything 
that’s going on with his bankruptcy, I 
think that’s well deserved, and I normally 
would not say that about anyone. But you 
had to be in my shoes.”

In a video interview that was posted 
to the Kentucky Entrepreneur Hall of 
Fame Web site last fall, Jones expressed 
regret for not walking away from the liti-
gation sooner. “I guess the mistake that I 
made at one point [was that] I probably 
could have settled the dispute for like 
$50 [thousand] or $60,000,” Jones said in 
the video. “To me it was just the thought 
of it. I couldn’t bear the thought of pay-
ing this guy.” ■
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A Dippin’ Dots employee 

packs a bag of strawberry-

cheesecake yogurt Dots 

at the company’s plant in 

Paducah, Kentucky.
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Dippin’ Dots are frozen  

in liquid nitrogen at  

-320° F and exit the  

processor at -180° F.
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