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In	 part	 one	 we	 considered	 potential	
issues	 for	 expert	 witness	 testimony	
under	 the	 ordinary	 observer	 infringe-

ment	test.	now	we	will	consider	additional	
areas	 that	 may	 be	 appropriate	 for	 expert	
testimony.	We	also	will	analyze	how	courts	
have	 reacted	 to	 experts	 in	 design	 patent	
cases	 and	 offer	 tips	 on	 how	 to	 overcome	
some	common	admissibility	problems.

let’s	 begin	 with	 validity.	 any	 effort	 to	
invalidate	a	design	patent	by	either	antici-
pation	 or	 obviousness	 requires	 analysis	 of	
the	 prior	 art.	 the	 prior	 art	 typically	 will	
include	patents,	 publications,	 and	 articles	
of	 manufacture.	 a	 court	 can	 take	 judicial	
notice	of	prior	art	patents,1	but	 identifica-

tion	 and	 authentication	 of	 prior	 art	 pub-
lications	 and	 articles	 usually	 will	 require	
testimony	-	and	this	is	where	an	expert	can	
be	useful.	For	example,	in	Ashley Furniture 
Industries v. Lifestyle Enterprise,2	 a	 case	
involving	furniture	designs,	the	defendant’s	
expert	identified	a	dresser,	bed,	and	mirror	
as	 putative	 primary	 prior	 art	 references.	
When	using	an	expert	to	authenticate	prior	
art,	 it	 is	 important	 that	 the	 expert	 have	
some	 form	of	personal	knowledge	 that	 the	
reference	is	indeed	prior	art.3

determining	 anticipation	 is	 usually	
fairly	 straightforward	 because	 anticipation	
“requires	 a	 showing	 that	 a	 single	 prior	
art	 reference	 is	 ‘identical	 in	 all	 mate-
rial	 respects’	 to	 the	 claimed	 invention.”4	
However,	 obviousness	 is	 a	 different	
story.	 using	 the	 section	 103	 obviousness	
standard	 for	 design	 patents	 always	 has	
been	 problematical5	 and	 the	 standard	 for	
obviousness	 currently	 is	 unsettled.6	 But	
regardless	of	whether	 the	determination	 is	
made	 from	 the	 perspective	 of	 an	 ordinary	
designer,	 ordinary	 observer,	 or	 a	 mixture	
of	 both,	 expert	 witness	 testimony	 can	 be	
helpful.	For	example,	in	Yokohama Rubber 
Co. v. Stamford Tyres Int’l PTE LTD,7	 a	
case	 involving	 an	 automobile	 tire	 design,	
a	 defense	 expert	 declared	 that	 a	 prior	 art	
tire	reference	was	basically	the	same	as	the	
patented	design	and	that	a	designer	of	ordi-
nary	skill	could	have	combined	the	teach-
ings	 of	 two	 other	 closely	 related	 prior	 art	
tire	patents	to	arrive	at	the	patented	design.	
Based	on	 the	expert	declaration,	 the	court	
denied	plaintiff’s	motion	for	summary	judg-
ment	on	the	issue	of	patent	validity.	

a	 design	 patent	 also	 is	 invalid	 if	 the	
overall	 design	 is	 dictated	 by	 function.8	
If	 there	 are	 other	 functionally	 equivalent	
designs	available,	then	the	design	likely	is	
not	invalid.9	an	expert	can	be	helpful	with	
these	 issues.	 In	Martec Engineering Corp. 
v. Michigan Wheel Co.,10	 a	 case	 involving	
boat	 propeller	 designs,	 the	 court	 denied	
summary	 judgment	 of	 invalidity	 stating	 it	
was	 “necessary	 to	 have	 expert	 testimony	
in	 the	 field	 of	 mechanics	 to	 make	 clear	
whether	 or	 not	 the	 design	 of	 the	 patented	
article	is	dictated	by	its	functional	require-
ments.”11	 In	 PHG Techs., LLC v. St. John 

Cos.,12	an	expert	testified	there	were	alter-
native	designs	for	a	medical	label	sheet	that	
would	function	just	as	well	as	the	patented	
design.	When	defendant	did	not	come	for-
ward	 with	 contradictory	 evidence	 that	 the	
design	 was	 primarily	 functional,	 the	 court	
entered	summary	judgment	for	plaintiff	on	
the	issue	of	patent	validity.

experts	also	can	be	helpful	when	other	
functionality	 tests	 are	 used.	 In	 Colgate-
Palmolive Co. v. Ranir L.L.C.,13	 the	 court	
used	 the	 functionality	 test	 from	 Inwood 
Laboratories14 of	 whether	 the	 design	 is	
“essential	 to	 the	 use	 or	 purpose	 of	 the	
article	 or	 if	 it	 affects	 the	 cost	 or	 quality	
of	 the	 article.”	 the	 court	 stated	 “[t]hese	
are	considerations	 that	 this	court	views	as	
inherently	factual	and	not	likely	to	be	evi-
dent	 from	 the	 intrinsic	 record,	 but	 rather,	
the	 type	 of	 factors	 on	 which	 trial	 courts	
routinely	 hear	 experts	 opine.”15	 In	 Cheng 
v. AIM Sports, Inc.,	 16	 the	court	 found	 that	
a	 wrench	 design	 was	 dictated	 by	 function	
when	plaintiff’s	own	expert	confirmed	that	
“moving	 the	 various	wrenches	 to	different	
locations	 on	 the	 tool	 would	 likely	 affect	
a	 user’s	 ability	 to	 generate	 torque,	 thus	
affecting	the	tool’s	usefulness.”17

Functionality	 also	 is	 important	 when	
construing	 a	 design	 patent	 claim.	 only	
ornamental	 features	 should	 be	 considered	
in	an	infringement	analysis	and	functional	
features	 should	 be	 “factored	 out”	 in	 the	
comparison.18	 an	 expert	 can	 be	 helpful	
in	 identifying	 which	 design	 features	 are	
functional.	 In	 Black & Decker (U.S.) v. 
Pro-Tech Power,19	a	case	involving	a	miter	
saw	 design,	 both	 parties	 offered	 expert	
testimony	 concerning	 which	 features	 were	
ornamental	 and	 which	 were	 functional.	
the	 court	 found	 the	 issue	 to	 be	 a	 ques-
tion	 of	 fact	 for	 the	 jury	 because	 the	 court	
when	considering	the	issue	would	“have	to	
consider	 extensive	 conflicting	 expert	 wit-
ness	testimony.”20	In	Cheng v. AIM Sports, 
supra,	 an	 expert	 stated	 that	 the	 width	 of	
recoil	grooves	on	 firearm	accessories	were	
dictated	 by	 function	 due	 to	 compatibility	
standards.	 Based	 on	 the	 expert’s	 opinion,	
the	court	concluded	that	the	recoil	grooves	
should	be	factored	out	of	the	design.	

expert	 analysis	 of	 feature	 functionality	
also	can	assist	when	an	inventorship	issue	
exists.	 In	 Safco Products Co. v. Welcome 
Products,21	 the	 court	 stated	 “the	 ques-
tion	 of	 who	 conceived	 of	 which	 particular	
ornamental	feature	requires	that	this	court	
first	identify	the	ornamental,	as	opposed	to	
the	 functional,	 features	 [and	 the	 expert’s]	
discussion	 of	 the	 distinction	 between	 the	
patentable	ornamental	features	of	a	design	
and	the	non-patentable	functional	features	
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could	likely	assist	the	jury	in	resolving	both	
inventorship	and	infringement	issues.”22	

expert	 testimony	 can	 be	 helpful	 when	
determining	whether	a	statutory	bar	is	pres-
ent.	 In	Schreiber Mfg. Co. v. Saft America, 
Inc.,23	 a	 case	 involving	 a	 battery	 pack	
design,	the	plaintiff	argued	that	the	on	sale	
bar	 did	 not	 apply	 because	 the	 pre-critical	
date	 sales	 were	 of	 battery	 packs	 with	 a	
different	 design.	 the	 defendant	 countered	
with	 an	 expert	 declaration	 that	 the	 prod-
ucts	on	 sale	embodied	 the	design	 features	
of	 the	 patented	 design.	 the	 court	 granted	
summary	 judgment	 in	 favor	 of	 defendant,	
stating	“[a]s	expert	witnesses	are	allowed	to	
give	opinion	evidence	under	Fed.	r.	evid.	
702,	 [the	 expert’s]	 opinion	 as	 to	 whether	
the	claims	in	the	patents-in-suit	are	embod-
ied	 in	 the	 battery	 packs	 sold	 prior	 to	 [the	
critical	date]	is	admissible	evidence.”24

a	 design	 patent	 may	 be	 invalid	 as	
indefinite	under	the	second	paragraph	of	35	
u.S.c.	§	112	if	the	drawings	are	ambiguous	
or	 inconsistent.	 expert	 witness	 testimony	
can	help	support	a	section	112	defense.	In	
Seed Lighting Design Co. v. Home Depot,25	
a	case	involving	a	lamp	design,	the	defen-
dant’s	 industrial	design	expert	pointed	out	
numerous	mistakes	and	ambiguities	 in	 the	
patent	drawings.	the	inventor	admitted	that	
because	 of	 the	 ambiguities	 even	 he	 could	
not	determine	the	precise	scope	of	the	pat-
ent.	 the	 court	 granted	 summary	 judgment	
in	favor	of	defendant,	noting	that	the	expert	
report	had	not	been	rebutted	and	could	not	
be	 rebutted	 at	 trial	 because	 the	 plaintiff	
failed	to	retain	or	disclose	a	rebuttal	expert	
on	the	issue.	

With	 regard	 to	 inequitable	 conduct,	 an	
expert	witness	with	extensive	experience	as	
a	patent	examiner	has	been	found	qualified	
to	testify	regarding	a	reasonable	examiner’s	
opinion	 on	 materiality.26	 note,	 however,	
that	a	court	may	limit	an	expert’s	opinion	to	
Pto	 policy	 and	 procedures	 and	 not	 allow	
an	opinion	as	to	inequitable	conduct	when	
the	expert	is	not	an	attorney.27	

design	 patent	 drawings	 have	 certain	
drafting	 conventions	 such	 as	 broken	 lines,	
shading	for	opaque	and	transparent	surfaces,	
stippling,	 and	 symbol	 patterns	 for	 different	
colors.	 When	 there	 is	 a	 dispute	 over	 the	
meaning	of	a	symbol,	expert	testimony	may	
be	 used	 to	 determine	 what	 the	 meaning	 is	
and	whether	the	meaning	is	clear.28	

now	 let’s	 turn	 our	 attention	 to	 admis-
sion	 and	 exclusion.	 as	 we	 discussed	 in	
part	1,	the	case	law	on	expert	witnesses	is	
somewhat	 inconsistent	 and	 unpredictable	
because	admission	and	exclusion	is	 in	 the	
discretion	of	the	court	and	may	be	met	with	
different	levels	of	resistance	by	your	oppo-

nent.	But	for	our	purposes,	let’s	assume	that	
your	adversary	is	vigorously	opposing	your	
effort	to	use	an	expert.

	 the	 statements	 and	 testimony	 of	 an	
expert	 witness	 can	 be	 presented	 through	
a	 declaration	 or	 affidavit,	 by	 deposition,	
or	 through	 live	 testimony	 at	 trial.	 Such	
declarations	and	testimony	can	be	opposed	
by	a	motion	to	strike,	by	objections,	and	by	
a	 specialized	 form	 of	 a	 motion	 in	 limine29	
known	 as	 a	 Daubert30	 motion.	 the	 focus	
of	 the	 motions	 and	 objections	 typically	
will	 be	 rule	 702	 of	 the	 Federal	 rules	 of	
evidence31	and	a	trilogy	of	Supreme	court	
cases	interpreting	rule	702.32	those	argu-
ing	 for	 or	 against	 use	 of	 an	 expert	 should	
have	 a	 working	 familiarity	 with	 rule	 702	
and	its	interpretive	case	law.

the	party	offering	expert	 testimony	has	
the	burden	of	 laying	 the	 foundation	 for	 its	
admissibility.33	the	first	step	in	evaluating	
admissibility	 is	 determining	 whether	 the	
expert	is	qualified.	the	court	must	consider	
the	 “totality	 of	 a	 witness’s	 background”	
when	 evaluating	 the	 witness’s	 qualifica-
tions.34	 once	 the	 witness	 is	 qualified,	 the	
expert	 testimony	 must	 be	 limited	 to	 the	
area	 of	 qualified	 expertise.35	 although	 a	
witness	 must	 have	 the	 technical	 expertise	
to	testify	on	a	technical	subject,	a	specific	
background	on	the	specific	article	at	issue	
is	generally	not	required.36	

We	 have	 discussed	 use	 of	 expert	 testi-
mony	in	many	areas	of	a	design	patent	case,	
including	 the	 ordinary	 observer	 infringe-
ment	 test,	 obviousness,	 functionality,	
statutory	 bars,	 indefiniteness,	 inequitable	
conduct,	 and	 drafting	 symbols.	 Several	 of	
these	areas	 involve	knowledge	of	 the	prior	
art	and	others	involve	technical	knowledge	
of	 function,	 specialized	 knowledge	 of	 pat-
ent	drawings,	and	specialized	knowledge	of	
design	 patent	 prosecution.	 as	 long	 as	 the	
expert	 witness	 has	 the	 requisite	 qualifica-
tions	to	testify	on	these	issues	and	limits	the	
testimony	to	 the	specific	area	of	expertise,	
courts	 generally	 have	 allowed	 the	 testi-
mony.	However,	certain	areas	have	proven	
to	be	problematical.

First,	 with	 regard	 to	 expert	 testimony	
concerning	the	prior	art,	a	common	mistake	
is	trying	to	use	an	expert	in	general	product	
design	 to	 prove	 up	 prior	 art	 in	 a	 specific	
design	area	without	properly	preparing	the	
expert.	For	example,	 in	Sun-Mate Corp. v. 
Koolatron Corp.,37	a	case	involving	portable	
cooler	designs,	a	defense	expert	 in	“prod-
uct	design”	declared	she	was	familiar	with	
certain	 prior	 art	 retro	 refrigerator	 designs	
that	 allegedly	 invalidated	 the	 design	 pat-
ents	 at	 issue.	 However,	 the	 expert	 neither	
explained	 how	 she	 was	 familiar	 with	 the	

putative	prior	art	or	authenticated	the	pic-
tures	 as	 prior	 art,	 so	 the	 court	 concluded	
the	 expert	 lacked	 the	 qualifications	 to	
testify	on	 the	prior	art	 issue.	 In	Degelman 
Indus. v. Pro-Tech Welding & Fabrication, 
Inc.,38	a	case	involving	a	snowplow	design,	
the	defendants’	expert	opined	that	the	sub-
ject	 design	 patents	 were	 invalid	 based	 on	
certain	 prior	 art.	 But	 the	 court	 noted	 that	
nothing	in	the	expert’s	affidavit	established	
that	 he	 had	 first-hand	 knowledge	 of	 the	
prior	 art	 and	 therefore	 a	 genuine	 issue	 of	
fact	 remained	 as	 to	 whether	 the	 reference	
was	actually	prior	art.

a	 second	problem	area	 is	 trying	 to	use	
a	 patent	 lawyer	 to	 offer	 general	 opinions	
on	 ultimate	 issues	 such	 as	 infringement	
and	 invalidity.	 although	 the	 courts	 have	
accepted	 the	 testimony	 of	 patent	 examin-
ers	 and	 other	 witnesses	 with	 specialized	
legal	 knowledge	 on	 issues	 such	 as	 patent	
office	 procedure,	 materiality,	 and	 patent	
drawings,	 courts	 typically	 have	 rejected	
legal	 witnesses	 who	 are	 merely	 offering	
opinions	 on	 issues	 of	 law.	 In Safco Prods. 
Co. v. Welcom Prods.,39	the	court	excluded	
a	 patent	 attorney’s	 expert	 report	 because	
it	was	“essentially	a	legal	 treatise	coupled	
with	an	analysis	of	the	factual	record”	and	
was	 not	 “necessary,	 or	 appropriate.”40	 In	
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Keystone Retaining Wall Sys. v. Rockwood 
Retaining Wall, Inc.,41	the	court	held	that	a	
patent	attorney	could	not	offer	opinions	on	
infringement,	patentability,	or	how	the	law	
of	patents	applied	to	the	facts	of	the	case.42

a	third	problem	area	is	that	some	courts	
refuse	expert	testimony	related	to	the	ordi-
nary	 observer	 test	 on	 the	 basis	 that	 the	
expert	 does	 not	 qualify	 as	 an	 “ordinary	
observer.”	 this	 general	 problem	 area	 is	
discussed	in	more	detail	below.	

the	 second	 step	 in	 evaluating	 expert	
testimony	 admissibility	 is	 determining	
whether	 it	 rests	 on	 a	 reliable	 foundation.	
the	 court	 should	 consider	 whether	 the	
testimony	“is	grounded	in	facts	or	data	and	
reliable	methods	or	principles,	and	whether	
the	witness	has	applied	the	principles	and	
methods	to	the	facts	of	the	case.”43	Further,	
to	be	admissible,	the	expert	testimony	must	
assist	the	trier	of	fact.44

When	 the	 area	 of	 expert	 testimony	
involves	 matters	 such	 as	 the	 prior	 art,	
functionality,	 patent	 office	 procedure	 and	
standards,	 or	 patent	 drawings	 and	 draft-
ing	 conventions,	 the	 admissibility	 of	 such	
testimony	in	a	design	patent	case	usually	is	
not	difficult	or	controversial	as	long	as	the	
expert	 opinion	 is	 grounded	 in	 appropriate	
facts	or	data.	While	the	courts	may	disagree	
on	a	proper	substantive	legal	standard	for,	
e.g,	 functionality	 or	 obviousness,	 once	 the	
court	 settles	 upon	 a	 standard,	 testimony	
from	 a	 qualified	 expert	 may	 be	 prepared,	
offered	and	is	generally	admitted.

the	real	problem	for	experts	in	a	design	
patent	 case	 appears	 to	 be	 in	 the	 area	 of	
the	 ordinary	 observer	 test.	 that	 is,	 how	
to	 admit	 expert	 testimony	 that	 the	 pat-
ented	and	accused	designs	are	(or	are	not)	
substantially	 similar	 and	 that	 an	 ordinary	
observer	 would	 or	 would	 not	 be	 confused.	
the	 primary	 problem	 is	 that	 the	 courts	
appear	 to	 disagree	 on	 whether	 an	 expert	
can	testify	as	to	what	an	ordinary	observer	
would	perceive.

Some	 courts	 allow	 such	 testimony.	 For	
example,	in	Smith Corona Corp. v. Pelikan, 
Inc.,45	the	court	exercised	its	discretion	and	
allowed	an	expert	to	testify	on	infringement	
“as	 he	was	qualified	 to	 render	 an	 opinion	
on	 the	 issue	of	design	patent	 infringement	
and	his	opinion	would	assist	the	jury	on	the	
issue	 of	 design	 infringement.”46	 the	 court	
noted	 that	 the	 expert’s	 background	 was	
reviewed	extensively	on	cross-examination	
and	“[a]ny	deficiencies	in	his	qualifications	
were	proper	points	for	closing	argument	and	
consideration	by	 the	 jury.”47	as	a	practice	
tip,	 it	 appears	 to	 help	 the	 admissibility	 of	
expert	 testimony	 on	 the	 ordinary	 observer	
test	if	the	expert	can	rely	upon	some	helpful	

admissions	from	the	defendant	or	evidence	
of	confusion	by	the	designer.48	

other	 courts,	 however,	 have	 rejected	
proposed	expert	 testimony	under	 the	 ordi-
nary	 observer	 test,	 holding	 that	 it	 would	
not	 be	 helpful	 to	 the	 jury.	 For	 example,	
in	Chef’n Corp. v. Trudeau Corp.,49	 a	 case	
involving	 a	 vegetable	 steamer	 design,	 the	
plaintiff	 offered	 expert	 declarations	 of	 a	
professional	 buyer	 of	 kitchen	 appliances	
and	the	ceo	of	a	marketing	company	that	
specialized	 in	 kitchen	 products	 to	 oppose	
defendant’s	 summary	 judgment	 motion	 of	
noninfringement.	the	court	found	both	dec-
larations	 inadmissible	under	Federal	rule	
of	evidence	702	because	“expert	opinions	
on	ordinary	observers’	 thoughts	or	percep-
tions	 will	 not	 assist	 the	 trier	 of	 fact”	 and	
“the	 declarations	 lack	 a	 sufficient	 factual	
basis	because	there	is	no	evidence	that	the	
opinions	 are	 based	 on	 consumer	 surveys	
or	 interviews.”50	 In	 Keystone Retaining 
Wall Sys. v. Rockwood Retaining Wall, 
Inc.,51	 the	 court	 held	 that	 since	 infringe-
ment	of	a	design	patent	is	determined	from	
the	 viewpoint	 of	 an	 ordinary	 observer	 and	
not	 an	 expert,	 “expert”	 opinion	would	not	
assist	 the	 jury	 in	determining	whether	 the	
accused	design	was	substantially	similar	to	
the	patented	design.

courts	 that	 reject	 expert	 testimony	
under	the	ordinary	observer	test	usually	do	
not	 explain	 specifically	why	 the	 testimony	
will	not	be	helpful	 to	a	 jury.	For	example,	
in	 Arner v. Sharper Image Corp.,52	 a	 case	
involving	 a	 mechanized	 tie	 rack	 design,	
an	 expert	 in	 industrial	 design	 stated	 in	 a	
declaration	 that	 a	 consumer	 familiar	 with	
the	patented	design	would	believe	that	the	
accused	 designs	 were	 substantially	 the	
same.	 the	 court	 found	 that	 the	 expert’s	
testimony	 regarding	 substantial	 similarity	
reached	 the	 ultimate	 issue	 the	 jury	 would	
decide.	 although	 the	 court	 acknowledged	
that	Federal	rule	of	evidence	704	permits	
expert	 testimony	 on	 ultimate	 issues,	 the	
court	 stated	 that	 “rule	 702	 limits	 it	 to	
circumstances	in	which	it	is	‘helpful’	to	the	
jury,”	 and	 “an	 industrial	 design	 expert’s	
testimony	regarding	what	an	‘ordinary	pur-
chaser’	would	perceive	is	not	helpful	under	
rule	702.”53	

a	 potential	 way	 to	 argue	 admissibility	
to	 a	 court	 that	 may	 be	 inclined	 to	 gener-
ally	reject	expert	testimony	on	the	ordinary	
observer	test	is	to	break	the	test	down	into	
its	constituent	elements	and	then	have	the	
expert	 testify	 to	 specific	 issues	 that	would	
be	 helpful	 to	 the	 jury.	 If	 a	 court	 becomes	
convinced	 that	 the	 ordinary	 observer	 test	
is	 a	 complex,	 objective,	 and	 hypothetical	
construction	that	involves	much	more	than	

simply	treating	jurors	as	a	group	of	ordinary	
observers	-	and	testimony	is	offered	on	spe-
cific	 sub-issues	 -	 then	 the	 court	 might	 be	
less	likely	to	react	with	a	general	rejection.	

In	 part	 1,	we	discussed	potential	 issues	
for	 expert	 testimony	 such	 as	 identification	
of	 the	ordinary	observer,	 the	nature,	 scope,	
and	effect	of	the	prior	art,	what	the	ordinary	
observer	knows,	how	they	purchase	and	use	
the	type	of	article	design	at	issue,	how	much	
time	 and	 attention	 is	 spent	 observing	 the	
design,	what	design	features	are	dictated	by	
function	and	must	be	factored	out	or	ignored	
in	 the	 analysis,	 how	 the	 articles	 are	 used	
from	manufacture	to	end	of	article	life,	prin-
ciples	of	visual	science,	and	how	real	world	
purchasers	 and	 users	 typically	 perceive,	
distinguish	between,	interact	with,	and	com-
ment	about	different	available	designs.	 If	a	
properly	 qualified	 expert	 testifies	 to	 these	
types	 of	 specific	 issues,	 then	 the	 court	 is	
more	 likely	 to	 agree	 that	 expert	 testimony	
will	 assist	 the	 trier	 of	 fact	 in	 determining	
whether	infringement	exists.54

the	case	law	suggests	that	cases	can	be	
won	 by	 having	 an	 appropriate	 expert,	 and	
lost	when	an	expert	is	not	available	to	offer	
contrary	testimony.	expert	witnesses,	prop-
erly	 offered	 to	 the	 court	 after	 thorough	
preparation	 and	 analysis	 of	 the	 facts,	 law,	
and	Federal	rule	of	evidence	702,	have	an	
important	 role	 in	 the	 prosecution	 and	
defense	of	design	patent	cases.	 IPT
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MacroSolve Files Patent Infringement Suit Against GEICo
MacroSolve,	 Inc.,	 (“MacroSolve”	or	 the	“company”),	 a	 leading	provider	 of	mobile	 technologies,	 apps	and	 solutions	 for	business,	
announced	 on	 February	 21st,	 it	 had	 filed	 a	 patent	 infringement	 suit	 against	 GeIco	 Insurance	 agency,	 Inc.,	 GeIco	 casualty	
company,	and	Government	employees	Insurance	company,	all	wholly	owned	subsidiaries	of	Berkshire	Hathaway,	Inc.	for	violation	
of	MacroSolve’s	u.S.	Patent	no.	7,822,816.

“our	patent	underlies	mobile	apps	that	are	deployed	today	across	virtually	all	industries,	including	insurance.	With	this	suit	and	
others	which	we’ve	already	filed,	we	will	continue	to	protect	our	intellectual	property	rights,”	stated	MacroSolve	Vice	chairman	Jim	
McGill.

MacroSolve’s	lawsuit	against	GeIco	and	its	affiliates	claims	that,	“defendants,	directly	or	through	intermediaries,	made,	used,	
imported,	provided,	supplied,	distributed,	sold	and/or	offered	for	sale	products	and/or	systems	(including	at	least	their	GeIco	mobile	
application	product	and/or	service)	that	infringed	one	or	more	claims	of	the	‘816	patent	and/or	defendants	induced	infringement	and/
or	contributed	to	the	infringement	of	one	or	more	of	the	claims	of	the	‘816	patent	by	their	customers.”

on	october	26,	2010,	the	united	States	Patent	and	trademark	office	issued	u.S.	Patent	no.	7,822,816	to	MacroSolve.	the	pat-
ent,	a	significant	intellectual	property	asset	to	MacroSolve,	further	advances	its	position	as	a	leader	in	the	mobile	solutions	market.	
the	patent	addresses	mobile	information	collection	systems	across	all	wireless	networks,	smartphones,	tablets,	and	rugged	mobile	
devices,	regardless	of	carrier	and	manufacturer,	and	is	currently	utilized	in	MacroSolve’s	rapid	mobile	app	development	platforms.	
MacroSolve’s	patent	covers	fundamental	technology	in	the	mobile	application	space	utilized	by	multiple	companies.


